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valid legislative authority; but, as a general rule, a municipal corpora- 
tion, unless restricted by its charter or by statute, may not only ac- 
quire property, real and personal, but, where it is not appropriated for 
the public use, may alienate it. 

[Ed. Note.— For other cases, see 10 Va.- W. Va. Enc. Dig. 280.] 

2. Dedication (§ 44*) — Maps Designating City Square as "Market 
Square" Held Insufficient to Prove Dedication. — Two maps of 1780 
and 1800, designating a city square, within which was included a lot, 
a lease of which lessee sued to compel the city to renew, as "market 
square," held insufficient to prove a dedication thereof to public use. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 359.] 

3. Municipal Corporations (§ 720*) — Lot in Market Square Not 
Dedicated to Public Use Could Be Leased or Sold by City of Wil- 
liamsburg. — In view of Act of 1705 (3 Hening's St. p. 419), appro- 
priating land for the building of the city of Williamsburg, designating 
certain parts thereof to be held on a public trust for streets and ports, 
providing for subdividing the remaining acres into lots and appoint- 
ing commissioners to sell and convey them, and granting power to 
purchase, grant, demise, etc., all lands, rents, tenements, etc., the city 
had power to lease a lot in a market square of which no mention was 
made in such statute as having been dedicated to public uses, and 
which included other privately owned property. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 220.] 

Appeal from Circuit Court of City of Williamsburg and County 
of James City. 

Suit by John Milton Lyell against the City of Williamsburg. 
Decree for complainant, and defendant appeals. Affirmed. 

Ashton Dovell, of Williamsburg, for appellant. 
Frank Armistead, of Williamsburg, for appellee. 



HIBBS et al. v. FIRST NAT. BANK OF ALEXANDRIA. 

June 15, 1922. 

[112 S. E. 669.] 

1. Payment (§ 85 (1)*)— Right to Recover Money Paid by Mistake 
Is Based on Implied Promise to Return It. — The right to recover 
money paid by mistake of fact is based on the promise to return it, 
which the law implies, irrespective of any actual promise and even 
against the refusal to make it, when the circumstances are such that 
ex aequo et bono the money should be paid back. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 876.] 

2. Payment (§ 85 (1)*)— Money Paid by Mistake Cannot Be Re- 
covered Where Payee's Position Is So Changed that It Would Be 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Unjust to Require Him to Refund. — Money paid under a mistake of 
fact cannot be recovered back where the payment has caused such a 
change in the payee's position that it would be unjust to require him 
to refund. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 876.] 

3. Payment (§ 85 (1)*) — Bank Crediting Money to Depositor's Ac- 
count without Notice of Mistake in Payment Held Not. Liable to 
Payor. — A bank which, on receipt of and in reliance on a payment 
by brokers to whom it was sent oil stock for sale, credited the money 
to its client's checking account, and so notified him before it had 
notice that the money was realized from the sale of stock in another 
corporation of similar name, by reason of a mistake in a telegram by 
either the sending or receiving operator, both of whom were em- 
ployees of the brokers' correspondents, cannot be compelled to return 
the money to. the payors, it having become the unconditional debtor 
of its client to the amount of such deposit, which it could not charge 
back against his account without his consent, so that the status quo 
ante was so changed without the payee's fault as to render it unjust 
that it should be required to refund. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 876.] 

4. Payment (§ 85 (1)*)— Bank Receiving Payment Made by Mis- 
take Held Not Bound to Institute Interpleader Proceeding after Cred- 
iting Amount to Depositor's Account — A bank which, on receipt of 
and in reliance on a payment by brokers to whom it sent oil stock to 
sell, credited the money to its client's checking account and so notified 
him before it had notice that the money was paid by mistake, owed 
no duty to the brokers, on receiving notice of the mistake, to institute 
an interpleader proceeding while the money was in its hands, it having 
theretofore become its client's unconditional debtor for the money, 
over which, therefore, it no longer had any control. 

[Ed. Note.— For other, cases, see 7 Va.-W. Va. Enc. Dig. 847.] 

5. Appeal and Error (§ 1001 (1)*)— Verdict, if Warranted by Evi- 
dence, Is Conclusive. — The jury's findings of fact, if warranted by the 
evidence, are binding on the court on appeal. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 620.] 

6. Payment (§ 85 (1)*)— Attorney Held Not Liable for Money Paid 
Client from Money Credited to His Account by Bank to Which It 
Was Paid by Mistake. — An attorney who, on being informed by his 
bank that the proceeds of a client's stock which he placed with it for 
sale had been paid by the brokers, to whom it was turned over for 
sale by it, and deposited to his credit, drew and sent a check to his 
client for half the money pursuant to their agreement before he was 
notified that the money was paid by mistake, and, on stopping pay- 
ment on the check after receiving such notice, was sued by his client, 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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who recovered judgment for the amount thereof, which he paid, can- 
not be compelled to repay such amount to the brokers, unless, by his 
conduct, he caused them to lose a remedy against his client or the 
bank, the payment to which caused such a hange of position on his 
part as to render it unjust that he be required to refund. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 876.] 

7. Appeal and Error (§ 994 (2)*)— Credibility of Parties Whose 
Testimony Is Conflicting Is Concluded by Verdict. — In an action to 
recover money paid by mistake to a bank, which credited the amount 
thereof to a client's account before either had notice of the mistake, 
a conflict in the evidence as to whether such client, after stopping 
payment of a check drawn on such account, on receiving notice of 
the mistake, stated to plaintiff that he would talk with the cashier of 
the bank and let plaintiff know further about the matter, presented a 
question of credibility of the witnesses, which the verdict for the bank 
and its client concluded in the latter's favor. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 620.] 

8. Payment (§ 85 (1)*) — Depositor Held Not Liable for Amount 
Paid from Money Paid to Bank by Mistake because of Promise to 
Payors, Who Did Not Rely Thereon and Lost No Remedy. — A de- 
positor to whose account money paid to a bank by mistake was cred- 
ited without his or the bank's knowledge of the mistake did not be- 
come liable to the payors for a part thereof which he was compelled 
to pay to another who recovered a judgment on a check on which he 
stopped payment after being notified of the mistake, by a promise to 
the brokers, after stopping payment and before paying the judgment, 
to talk with the cashier of the bank and let the brokers know further 
about the matter, where one of the latter, about two weeks afterward 
inquired of the bank what had been done, and was given actual or 
constructive notice of how the matter stood, which was precisely as it 
stood when the promise was made, in so far as the brokers' remedies 
against the bank, the depositor, and the latter's creditor, on whom 
no demand was ever made, were concerned, and, instead of relying 
on such promise thereafter, immediately placed the matter in the hands 
of their attorneys. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 876.] 

9. Payment (§ 85 (1)*) — Depositor Applying Money Paid to Bank 
by Mistake to Satisfaction of Debtor's Indebtedness Held Not Liable 
to Payors. — An attorney who, on receipt of notice from a bank that 
$1,609.80 had been paid and credited to his account for a client's stock, 
which he turned over to it for sale, before receiving notice that the 
payment was made by mistake, applied half the money, as agreed, to 
the satisfaction of his client's indebtedness, which they had agreed was 
between $800 and $1,000, and acquitted him thereof, cannot be re- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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quired to refund such amount to the brokers, where his client's finan- 
cial position was such that the obligation would have been worth 
something to him if it had not been released, as, if the indebtedness 
was unliquidated, the agreement fixing its amount constituted an ac- 
cord, which was executed by the application of the money to its 
satisfaction and the creditor's complete acquittance of the debtor, 
while, under Code, § 5765, if the indebtedness was liquidated, such 
application of the money was an express acceptance thereof in full 
satisfaction of the debt and completed an accord and satisfaction, which 
could not be rescinded by the creditor without the debtor's consent, 
and hence extinguished the obligation. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 876.] 

Error to Circuit Court of City of Alexandria. 

Action by William B. Hibbs and another, partners trading as 
W. B. Hibbs & Co., against the First National Bank of Alex- 
andria and another. Judgment for defendants, and plaintiffs 
bring error. Affirmed. 

C. E. Nicol, of Alexandria, for plaintiffs in error. 
Jas. R. Caton and Gardner L. Boothe both of Alexandria, 
for defendants in error. 



SIMS v. CAPPER et al. 
June 15, 1922. 
[112 S. E. 676.] 

1. Exceptions, Bill of (§ 23*)— Skeleton Bill of Exceptions with Evi- 
dence Attached Held Compliance with Statute. — Where the trial judge 
signed a skeleton bill of exceptions within the time required by Code 
1919, § 6252, in which the evidence was referred to by provisions in 
parentheses indicating the place to insert it, and on the same date the 
judge indorsed on the back of a typewritten report of all the evidence 
an identification thereof, which was sufficient to authorize the clerk 
to copy the evidence into the skeleton bill of exceptions, there was 
sufficient compliance with the statutory requirements. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 392.] 

2. Appeal and Error (§ 1001 (1)*)— Verdict Cannot Be Disturbed if 
Supported by Any Evidence. — A verdict for defendants in ejectment, 
based on their claim by adverse possession, cannot be disturbed on 
appeal if there is any evidence before the jury sufficient to show such 
title by adverse possession. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 620.] 

3. Adverse Possession (§ 68*) — Possession Must Be Accompanied 
by Claim of Title. — No title by adverse possession can be acquired, 



♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



